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Legal Action of Wisconsin, Inc. (LAW) 1s a nonprofit organization funded by the federal Legal

-Services Corporation, Inc., to provide legal services for low income people in 39 counties in

. Wisconsm. LAW provides representation for Jow income people across a territory that extends
from the very populous southeastern comer of the state up through Brown County in the east and

LSC

La Crosse County in the west. Housing Law is one of the three major priority areas of law for our
delivery of legal services (the other two are public benefits and family law).

We are in favor of Senate Substitute Amendment 1 to SB 269, introduced by Senator Coggs, and
its companion bill, Assembly Substitute Amendment 1 to AB 520, introduced by Representatwe
Suder.

This legislation 1s. the product of discussions that were hield during the previous legislative
session among representatives of the Wisconsin Coalition Against Domestic Violence, the -
Wisconsin Coalition Against Sexual Assault, representatives of tenant organizations, Jandlord
representatives from the Wisconsin Rental Housing Legislative Council, and ourselves. The
result of those discussions was essentially this bill, which the Wisconsin Rental Housing
Legislative Council decided at the time that it would not support or oppose as an organization,
leaving it up to its individual members to address. Since that time, the Wisconsin Rental Housing
Legislative Council changed its online registration from neutral to opposed due to the
amendment adopted in the Senate, presumably the removal of the prohibition-against

-municipalities’ charging fees of property owners for law enforcement calls,

The bill protects tenants whe are in imminent danger of serious physical harm, by allowing
them to move from their rental units. Under current law, tenants who are in imminent danger
are forced to remain on their premises because they have rental obligations that they cannot
dismiss. This Is especially a problem where a tenant will be prevented from seeking safety
because a long lease exists and the tenant will suffer.a huge loss if the tenant leaves. For all
but fairly wealthy tenants, a lengthy rental obligation will be prohibitive. As an example, a

Madisen tenant who was the victim of a sexual assault from a neighboring tenant was rot

allowed to break her lease by her landlovd, who was quoted in the newspapers as saying that
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her situation is not his problem.

A number of states states have recently enacted laws like the one proposed here to protect
tenants who are the victims of domestic violence, sexual assault, or stalking. The following
states and jurisdictions have adopted laws like our proposal that would allow a tenant to be
relieved of a lease obligation if they are the victim of domestic abuse, sexual assauit, or stalking:
IHinois, Indiana, North Carolina, Washington, D.C., Delaware, Oregon, Texas, Washington,
and Colorado. '

The proposals of some of these states go beyond what we are proposing here. For example, the
state of North Carolina allows a tenant to be relieved of a lease obligation if the tenant is certified
to'be in danger by a domestic violence shelter. Qur proposal, explained below, requires a
certification from a law enforcement or judicial entity.

In addition, the following states have enacted laws that are like our proposal prohibiting
landlords from evicting tenants for calling the pohce or emergency assistance: Arlzona,
Colorado, Minnesota, Texas.

Finaﬂy, several states are working on more legislation to allow tenants to be relieved of their
leases or to prohibit landlords from terminating tenancies because of calls to the police or
emergency services: Arizona, California, Flovida, Kansas, Massachusetts, Michigan, New
York City, New York State, and Utah.

1.  Senate Substitute Amendment 1 to SB 269 Allows a Tenant to be Relieved of a
Rental Obligation Only If Both of the Following Apply: (a) the Tenant has
Documentation of the Danger that Exists and (b) the Tenant or Child of the Tenant
has to be in Imminent Danger of Suffering Serious Physical Harm.

a.  The documentation that is required must be one of the following:
o a domestic abuse mjunction under s. 813.12
® a child abuse injunction protecting the child of the tenant
° - an injunction under s. 813.125 (4), protecting the tenant or child of the

tenant based on the offender’s engaging in an act that would constitute
- sexual assault under s. 940.225, 948.02, or 948.025, or attempting or
threatening to do the same.

. a criminal complaint alleging that the person stalked the tenant or a child
of the tenant under s. 940.32.
o a criminal complamt that was filed against the person as a resul‘t of the

- person being arrested for committing a domestic abuse offense against the
tenant under s. 968.075.

The documentation listed above relating to injunctions, require the issuance of




" injunctions by the court. They do not authén'ze a tenant to be relieved of a rental
obligation where only ex parte restraining orders have been obtained.

‘b. . The tenant or the child of the tenant must be facing an imminent-thre_at of
* serious physical harm if the tenant remains on the premises.

There has to be a connection between the danger that is posed and the fenant’s
remaining on the premises. It is not enough that the tenant or child 1s in mmminent
danger. Tt has to be shown that the tenant or chﬂd of the tenarit is in danger if the
tenant remains on the premises.

c. The _dan_eer must be imminem‘.

1t is not suffi cient that.a tenant or chﬂd of the tenant faces some danger in the
future. The danger has'to exist now or in the immediate future. '

d. The danger must present a threat of serious physical harm.

It is not sufficient that the tenant or child of the tenant faces some danger. The
danger must relate to a threat of serious harm. And it must be physical harm, not
. emotional.

It Will Be Incumbent on the Tenant to Prove in Court That (1) the Tenant Had the
Necessary Documentation: (2) the Tenant or Child of the Fenant Faced a Threat of
- Serious Physical Harm If the Tenant Remained on the Premises and (3)the Tenant

Served a Copyv of the Documentation and Notice on the Landiord. '

Hopefully, the landlord in this sifuation will recogmze the plight that the tenant is in. But,
if the landlord does not do that, or the tenant has not satisfied the requirements of this
legislation, the way this will work in reality is as follows. The tenant leaves the rental
unit in the midst of the rental agreement. The landlord loses out on at least some rent
[there is an obligation under the statutes for the landlord to mitigate damages — that 1s, 1o
find another tenant to reduce the rent loss]. The landlord will bring an action against the

. tenant for unpaid rent. The burden will then shift to the tenant, in ovder. to be relieved of
the liability, to prove all of the following, by a preponderance of the evidence:

L the tenant had the necessary docurnentatlon; and

° the tenant or child of the tenant faced an imminent threat of serious
 physical harm if the tenant remained on the premises; and

L] the tenant properly served the landlord with notice and documentation, as

described below.

If the tenant fails to prove any of these three elements, the tenant will be liable for the




unpaid rent.

The Tenant Must Provide the Landlord with Formal Notice as Provided Under
Current s. 704.21 and Must Provide the Landlord with a Certified Copy of the
Necessary Documentation at the Same Time.

- When the tenant removes from the premises, the tenant must provide the landlord with-
the notice and documentation. Current s. 704.21 provides the formal requirements of
notice for tenants in landlord-tenant situations: :

" (2) NOTICE BY TENANT. Notice by the tenant or a person in the tenant's behaif
must be given under this chapter by one of the following metheds:

(a) By giving a copy of the notice personaHy to the landlord or to any person who
has been receiving rent or managing the property as the landlord's agent, or by
leaving a copy at the landlord's usual place of abode in the presence of some
competent member of the landlord's family at least 14 years of age, who is .
informed of the contents of the notice; '

(b) By giving a copy of the notice personally fo a competent person apparently in
charge of the landlord's regular place of business or the place where the rent 1s
payable; '

(c) By mailing a copy by registered or certified mail to the landlord at the
landlord's last-known address or to the person who has been recerving rent or
managing the property as the Jandlord's agent at that person's last-known address;

(d) By serving the landlord as prescribed in s. 801.11 for the service of'a
. SUMMNIONS.

H the Tenant Satisfi és the Requirements of the 1.egislation, the Tenant Will Bé
Relieved of a Future Rent Obligation That Begins after the End of the Month. that
Fo[lows the Month in Whtch the T enam‘ Provzdes the Notice and Documentatlon

This reflects a qkange to the substitute amendment that was adopted as part of the
adoption in the Senate of Senate Amendment 1 to the Substitute Amendment. The
amendment was offered to help landlords where they might get notice from tenants
under this bill at the end of a month, giving landlords little time to find a replacement _‘
tenant. Senate Amendment 1 makes it clear that the landlord still has the duty to |
mitigate damages by finding another tenant. The duty to mitigate damages is already |
the law under another provision in Chapter 704. Two other changes were made by the

‘adoption of Senate Amendment 1 in the Senate — (1) it was clarified that the provisions

of this bill apply to only to residential tenancies and not to commercial tenancies and
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(2) the use of the term “lease” on page 4 of the bill was replaced by the term “rental
‘agieement.” Under s. 704.01 (1) the term ‘lease’ applies only to fixed term rental
agreements — for example a rental agreement for a period of six months or a year. This
bill is intended to apply to a periodic tenancy as well, which Is a tenancy for day to day,
week to week, month-to-month, or year to year. ' ‘

Senate Substitute Amendment 1 to SB 269, as Amended by Senate Ainendment 1,
Also Provides That a Rental Agreement of a Landlord Is Unenforceable If it
Contains a Provision That Penalizes a Tenant for Having Contacted Law
Enforcement Services, Health Services, or Safety Services.

Some landlords have included in their leases provisions that penalize tenants for having
called the police a number of times: As aresult, tenants who-are in serious danger —either.
fromitheir partners in the rerital units or from persons outside the rental units — do not call.
the police; and instead suffer the physical abuse at the hands of these culpnts This 1s a
policy that cannot be allowed. Serious physical harm and deaths will folow.

As aresult, this legisiation makes a lease unenforceable if it allows a landlord to do any
of the following because a tenant has contacted an entity for law enforcement services,
health services, or safety Services:

Increase rent.

Decrease services.

Bring an action for possession of the prermses
Refuse to renew a lease.

Threaten to take any action under subs. (1) to (4).

The legislation makes the entire lease unenforceable, rather than just the lease provision,
following the logic of the State Supreme Court in Baierl v. McTaggart, 245 Wis. 2d 632,
629 N.W.2d 277 (2001). In that case, the Supreme Court ruled that a lcase must be held
unenforceable if it contains a provision requiring tenants to pay landlords’ costs and
attorney fees, in violation of an administrative nile of the Department of Agriculture,
Trade and Consumer Affairs. The Court said that the problem with sich a lease provision
isnot only that 1t may be unconscxonable or unoonsmutlonal but that ; ‘ :

their existence in a lease continue to have an unjust effect because tenants believe
them to be valid. As a result, tenants either concede to unreasonable requests of
landlords or fail to pursue their own lawful rights. '

The argument is even stronger here, where a tenant’s life is at stake for believing that the
tenant should not contact the police for desperately needed protection. If this is a
provision that should be prohibited, then the remedy is to make it known that the whole
lease will be held unenforceable; otherwise, landlords will continue to include these




provisions in their leases to intimidate vnwary fenants.

Senate Substitute Amendment 1 Deletes a Provision in the Original Bill that Would
Prohibit Municipalities from Imposing 2 fee on the Owner or Occupant of Property '
for a Call for Assistance That Is Made by the Owner or Occupant Requesting Law
Enforcement, Fire Protection, or Other Emergency Services That Are Provided by
‘the City, Village, Town, or County. ' :

The original bill would have enacted this prohibition, so as to remove these policies as an -
mducement for landloxds to adopt the prohibited provistons in rental agreements
described above. Because this prohibition involves a practice that raises fiscal concerns
that are much larger than the scope of this bill, the substitute amendment has removed
this prohibition from the bill-in Senate Substitute Amendment 1 to SB-269.




Memo

To: Members of the Assembly Housing Committee

From: | | Patti Seger, Executive Director, WCADV, 608-255-0539 or pattis@wcadv.org
Date: January 24, 2008

Re: Testimony in support of SB 269

Thank you for providing an opportunity to share my organization’s perspective on SB 268, which is sponsored
by Representative Scott Suder and Senator Spencer Coggs, and cosponsored by a broad, bipartisan array of
lawmakers, including members of the Housing Committee, Reps. Townsend, Honadel, and Williams. Thank
you for your support.

| represent the Wisconsin Coalition Against Domestic Viclence, the statewide voice for victims of- domestlc
violence and the local programs in every county of our state that serve them. I'm here today to speak m e
support of SB 269, legislation that was passed by a unanimous vote in the Senate just last month

The Wisconsin Department of Justice recently released figures that identify 40 individuals who were murdered
in 2008 due to domestic violence. These homicides are a tragic illustration of the very real dangers facmg '
victims of domestic violence when they try to leave a violent relationship. Advocates work each day to help
victims evaluate their options for leaving before the violence reaches such a homible conclusion. The Safe
Housing Act represents an opportunity for us to remove some of the many obstacles that can prevent victims
from breaking free and achieving safety.

Many people ask, "Why didn't she leave?” when listening to stories about battered women. While living under
constant threats, manipulation and abuse; victims find the strength to carefully plan how to leave a relationship
safely and-how to find SO]UtIOﬂS to the problems of living with a much smaller income, no child care, and
possmly no home

Domestic \nolenc:e victims may be othenrvise prepared to Ieave an abusive relatlonshlp, yet some Iandlords
refuse to allow a termination of a lease without the victim incurring severe financial hardship, even if victims
can demonstrate that they are in imminent danger. When forced to choose between staying in a violent
f'ela'tgonshlp or having to pay rent for two apartments—on top of other financial constraints—many victims feel
their only choice is to remain in the abus:ve relationship. ThiS is an unnecessary barrier that we can remove by
passing the Safe Housing Act. :

Although many victims do not obtain restralmng orders, criminal complaints or no contact orders we agreed to
the stipulation in the legislation that requires a victim to have such documentation and be able to demonstrate
imminent physical danger. We agreed to this because we listened to the concerns of landlord groups who
wanted to ensure the bilf would not cause undue financial hardship for landlords. The bill provides a
reasonable and fair change to the current law regarding termination of leases.

We must also remove barriers to contacting law enforcement or emergency services. SB 269 will make void
and unenforceable leases that allow landlords to increase rent, decrease services, bri'ng a legal action, or-
refuse to renew a lease when tenants seek help. Removing this barrier will not only increase the safety of
V|ct|ms but also thé overall safety of our communities.

The Safe Housing Act WI|| remove unnecessary barriers that all too often get in the way of victims seeking help
and Ieavang sooner rather than later. .

I strongly urge you to support SB 269,

Thank‘you for your time and consideration of my testimony.

Wisconsin Coalition Against Domestic Violence 608-255-0539 www.weadv.org




Tuesday, April 10, 2007 .

" Domestic violence measure signed

By BRYAN CORBIN -
"Evansville Courier & Press Statehouse bureau (317) 631-7405 or corbinb@courierpress.com

INDIANAPOLIS - A bill that protects domestic-violence victims who are renters has been signed into law
by the governor _

Victims of domestic or sexual abuse or stalking who live in rental dwellings will have new legal rights once
the law, House Enrolled Act 1509, takes effect July 1, 2007.

- If a victim who lives in a rental unit obtains a civil protective court order or a criminal no-contact order
against the perpetrator, she will have more iegal options to increase her own safety. The landlord is
required to change the locks within 24 hours at the victim's expense if the perpetrator lived there too (or 48
hours if he didn't). If the landlord doesn't change the locks, the tenant has the right to change them, and
the landlord must reimburse the resident for the cost, the law says.

In situations where staying in the apartment would be dangerous, the victim can terminate the lease
without financial penaity with 30 days' notice and pro-rated rent until the termination date, the law says.

Lanidlords will not be able to retaliate against domestic-violence victims or terminate or refuse to renew
their leases just becatise a victim had sought a court order against an abusive partner.

"The maiin thing is, we did not want domestic violence to be a reason that a landlord could void a lease -
agreement,” said Sen. Vaneta Becker, R-Evansville, who sponsored the bill in the Senate. Becker worked
on the legisiation at the request of the Indiana Coalition Against Domestic Viclence and also tried to craft
wordlng that satlsfled the apartment owners' lobbying group. S

"First of all, there had to be some kind of court action against a perpetrator " Becker said of the new
requrrements "A potentlal victim couldn't just say, 'He's harassing me.' They had to take some actron

{such -
as seekmg a court order) and put themselves in a protected class.”

Landtords protected fram Ilabmty

The new:protections cover victims of domestic or family viclence, sex offenses or stalking, who are
tenants in rental units. Landlords also will be protected from civil liability from accused perpetrators.

The new law applies equally to tenants of all rental properties, whether single-unit rented houses or a large
apartment complex with hundreds of units.

The bill passed 97-0 in the House and 48-0 in the Senate. Gov. Mitch Daniels sugned it into law last
week. '




‘Wisconsin Coalition Against Sexual Assault, Inc.

600 Williamson St., Suite N2 « Madison, Wisconsin * 53703 -
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écam\ NiLY
TO: ' Assembly Committee on Housing
FROM: Mike Murray, Policy Specialist, Wisconsin Coalition Against Sexual
Assault, Inc.
RE: Wisconsin Coalition Against Sexual Assault Testlmony in Favor of the
Safe Housing Act—AB 520/SB 269 -
DATE: January 24, 2008.

My name is Mike Murray and I am the policy specialist for the Wisconsin Coalition
Against Sexual Assault, Inc. [WCASA]. Iam here to testify in favor of AB 520, which
will provide important protections to victims of sexual assault and domestic violence.
WCASA would like to thank Representative Suder and Senator Coggs for sponsoring this
important piece of legislation that will allow victims of sexual assault and domestic
violence to achieve safety and report to law enforcement without the fear financial ruin or
losing their housing. WCASA would also like to thank Chairman Wieckert for schedullng
a hearing on this bill.

This bill accomplishes two vital objectives. First, the bill would allow a victim to cancel a
lease if the tenant-is-both in imminent danger and provides the landlord with a copy of a

_protective mjunction, a no contact order, or a criminal compliant for sexual assault,
domestic violence, or stalking. The victim would only be liable for rent through the end of
the month in which they give notice. Second, the bill voids leases that allow a landlord to
increase rent, charge a fee, or evict a tenant as a penalty for the tenant’s contacting law
enforcement.

The lease canceling provision serves an essential public safety function. Sex predators and
chronic abusers prey on victims who they know are especially vulnerable and unable to
casily escape the abuse. When faced with a lengthy lease obligation, only the most

~economically-secure-victims can realistically afford to break a lease in order to achieve
safety. Preventing victims from being economically forced to remain in a residence where
they are unsafe will allow victims of all economic means to disrupt a perpetrator’s attempts
to commit repeat acts of abuse. Simply put, no victim should have to choose between
economic ruin and further victimization.

The lease voiding provision is also crucial to promoting public safety and preventing crime.
We must ensure that victims have unimpeded access to police protection in order to
effectively protect our citizens, prosecute crimes, and prevent future crimes, Those who
are most vulnerable to criminal activity should be able to report crimes and receive
protection without fearing that they will lose their home. Without this assurance, efforts to
protect victims and hold perpetrators accountable will be greatly frustrated.

(OVER)




This bill strikes an appropriate and carefully crafted balance between the state’s interest in
preventing crime, protecting victims, and the legitimate business interests of landlords.
The proponent’s of this bill, including WCASA, have engaged in a productive dialogue
with the Wisconsin Rental Housing Association in order develop this bill. As a result, the
bill requires formal documentation of a victim’s plight before a victim may cancel a lease
and that the victim be able to demonstrate that she is in imminent physical danger.
Therefore, the “lease breaking” provision will only be available to persons who are in
actual danger and have documentation of the crime.

This bill recognizes that the crimes of sexual assault and domestic violence are unique.
The violence of sexual and domestic abuse is directly aimed at the victim’s sense of self,
her control over her own body, and her own life. For victims, especially economically
disadvantaged victims, the inability to defend herself--the inability to simply call for help
from the police or to live in safe place again--means that the terror of an assault stretches
on for months and even years. Moreover, when a victim feels she has no ability to control
her life or be safe in her own home because of economic restraints, the original violence
may be all the more deeply ingrained and devastating. You have the opportunity with this
bill to give victims real options that will make a significant difference to their safety and
their ability to transcend the cycle of abuse. : '

In addition to protecting individual victims, AB 520 addresses a broad societal problem:
victims of domestic and sexual violence and stalking face major obstacles in obtaining and
maintaining safe housing independent from abusers. Research statistics detail the breadth

- and severity of housing obstacles for victims. Of all homeless women and children, 60%
have been abused by age 12, and 63% have been victims of intimate partner violence as
adults.! In addition, a survey of homeless parents (mostly mothers) in cities around the
country found that 22% had fled their last home because of domestic violence. Among
parents who had lived with a spouse or partner, 57% of homeless parents left their last
home because of domestic violence.>” AB 520is an unporta.nt first step towards remedying
this alarmingly common social problem.

On behalf of WCASA and its members, I stfongly urge you to support this legislation so -

that violent crimes may be reported, prosecuted and prevented and so that many victims of
sexual and domestic violence are not needlessly required to remain helpless and vulnerable
to repeated abuse. ' '

1 Browne, A. & Bassuk, E., “Intimate Violence in the Lives of Homeless and Poor Housed Women:

Prevalence and Patterns in an Ethnically Diverse Sample,” American Journal of Orthopsychiatry, 67(2): 261-

278 (1997); Bassuk, E., Melnick, S. & Browne, A., “Responding to the Needs of Low Income and Homeless

Women Who are Survxvors of Family Violence,” Joumal of: Amencan Medical Women's Association, 53(2)
57-64 (1998).

% Homes for the Homeless & Institute for Children and Poverty, Homeless in America: A Children’s Story,
Part One 23 (1999) _ _
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WISCONSIN RENTAL HOUSING LEGISLATIVE COUNCIL
WISCONSIN APARTMENT ASSOCIATION.

SB 269: Suggested Amendments

Thursday January 24, 2008

Representative Wieckert and Members of the Assembly Committee
on Housing

My name is Mike Mokler and | have the honor to serve as the
President of WRHLC and am also a past President of WAA. | live in
Pickett Wisconsin and have rental properties primarily in the Oshkosh
area.

| am here today to offer for the Committee’s consideration two
amendments to SB 269.

1. Restore a very limited version of Section 1 of the original SB
269; 66:0627 (7) of the statutes is created to read:
Notwithstanding sub. (2), no city, village, town, or county may
enact an ordinance, or enforce an existing ordinance, that
imposes a fee on the owner or occupant of property for a call
for assistance that is related to an allegation of domestic abuse,
sexual assault and or stalking.

2. Add a provision that the person, who is the subject of an
injunction or other various complaints or orders in 704.16, if he
or she is also a tenant of the [andlord, can be evicted by the
landlord in order to protect other tenants.

With these changes our organization will be supportive of the
legislation before the Housing Committee today. We sincerely ask for
your consideration.

Thank you.

H:\WISCONSIN RENTAL HOUSING LEGISLATIVE COUNCI1.doc
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